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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

AGENDA 
 

2nd Meeting, 2020 (Session 5) 
 

Tuesday 14 January 2020 
 
The Committee will meet at 10.00 am in the Adam Smith Room (CR5). 
 
1. Decision on taking business in private: The Committee will consider whether 

to take items 5, 6, 7 and 8 in private. 
 
2. Instruments subject to affirmative procedure: The Committee will consider 

the following— 
 
Fuel Poverty (AdditionalAmount in respect of Remote Rural Area, Remote 
Small Town and Island Area)(Scotland) Regulations 2020 (2020/draft)  
 

3. Instruments subject to negative procedure: The Committee will consider the 
following— 

 
Sea Fish (Prohibited Methods of Fishing) (Firth of Clyde) Order 2019 
(2019/419); 
Restriction of Liberty Order etc. (Scotland) Amendment Regulations 2019 
(2019/423);  
Plant Health (Import Inspection Fees) (Scotland) Amendment (No. 2) 
Regulations 2019 (2019/425);  
Conservation of Salmon (Scotland) Amendment (No. 2) Regulations 2019 
(2019/426);  
Electricity Works (Environmental Impact Assessment) (Scotland) 
Amendment Regulations 2019 (2019/427)  
 

4. Instruments not subject to any parliamentary procedure: The Committee 
will consider the following— 

 
Transport (Scotland) Act 2019 (Commencement No. 1) Regulations 2019 
(2019/428 (C.25))  
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5. Civil Partnership (Scotland) Bill : The Committee will consider the delegated 

powers provisions in this Bill at Stage 1. 
 
6. Non-Domestic Rates (Scotland) Bill: The Committee will consider the 

delegated powers provisions in this Bill after Stage 2. 
 
7. Scottish National Investment Bank Bill: The Committee will consider the 

delegated powers provisions in this Bill after Stage 2. 
 
8. Direct Payment to Farmers (Legislative Continuity) Bill (UK Parliament 

legislation): The Committee will consider the powers to make subordinate 
legislation conferred on Scottish Ministers in the Direct Payment to Farmers 
(Legislative Continuity) Bill (UK Parliament legislation). 

 
 

Andrew Proudfoot 
Clerk to the Delegated Powers and Law Reform Committee 

Room T1.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5212 

Email: Andrew.Proudfoot@parliament.scot 
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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

2nd Meeting, 2020 (Session 5) 
 

Tuesday 14 January 2020 
 

Instrument Responses 
 

INSTRUMENTS SUBJECT TO NEGATIVE PROCEDURE 
 
 

Sea Fish (Prohibited Methods of Fishing) (Firth of Clyde) Order 2019 (SSI 
2019/419) 
 
On 16 December 2019, the Scottish Government was asked: 
 
Section 22A(11)(b) of the 1967 Act modifies the effect of section 20 of that Act insofar 
as it provides that “any reference to the approval or annulment of an instrument by 
resolution of each or either House of Parliament shall be construed as a reference to 
approval of the instrument by resolution of the Scottish Parliament”.  
 
Please explain why it is considered that the negative rather than the affirmative 
procedure applies to this instrument. 
 
On 09 January 2020, the Scottish Government responded as follows: 
 
Without the modifications applied by section 22A(11)(b), section 20(5) of the 1967 
Act provides that a “statutory instrument containing an order made under section 4, 
4A, 5 or 6 of this Act, and a statutory instrument containing an order made under 
section 15 thereof in relation to any of those sections or an order thereunder, except 
a statutory instrument to which subsection (5A) or (6) below applies, shall be subject 
to annulment in pursuance of a resolution of either House of Parliament.”.  That 
provision (which remains in effect in that form in England and Wales) provides for 
negative procedure, subject to limited exceptions where affirmative procedure 
applies. 
 
Section 22A was inserted into the 1967 Act by SI 1999/1820.  Section 22A sets out 
various glosses that are applied to the 1967 Act in relation to Scotland as a result of 
the transfer of functions to the Scottish Ministers on devolution. The principal 
enabling power for SI 1999/1820 is section 105 of the Scotland Act 1998.  Section 
105 provides that “subordinate legislation may make such modifications in any pre-
commencement enactment or prerogative instrument or any other instrument or 
document as appear to the person making the legislation necessary or expedient in 
consequence of this Act.”.  It follows that the modifications set out in section 22A of 
the 1967 Act would be expected to be modifications considered “necessary or 
expedient” as a result of devolution.  In the Scottish Government’s view, the purpose 
of section 22A(11) of the 1967 Act (as inserted by SI 1999/1820) is clearly and 
simply to apply modifications in consequence of devolution; in particular in the case 
of section 20 of the 1967 Act, to change references to the UK Parliament to the 
Scottish Parliament. 
 
Section 22A(11)(b) ostensibly applies a gloss to the whole of section 20, so that “any 
reference to the approval or annulment of an instrument by resolution of each or 
either House of Parliament shall be construed as a reference to approval of the 
instrument by resolution of the Scottish Parliament”.  In the Scottish Government’s 
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view, this is clearly an error as regards the gloss to the section 20(5) procedure that 
was intended to be made.  On a literal reading of section 20(5), as ostensibly 
modified by section 22A(11)(b), an affirmative type parliamentary procedure that is 
unknown in Scots law and to the Scottish Parliament, in that it is not recognised by 
schedule 3 of the Interpretation and Legislative Reform (Scotland) Act 2010 (“ILRA”), 
would be created for instruments of the type in view. The literal reading of the 
procedure would be as follows: “a statutory instrument containing an order made 
under section 4, 4A, 5 or 6 of this Act, and a statutory instrument containing an order 
made under section 15 thereof in relation to any of those sections or an order 
thereunder, except a statutory instrument to which subsection (5A) or (6) below 
applies, shall be subject to approval by resolution of the Scottish Parliament.”  The 
exceptions as regards subsections (5A) and (6) are, notably, affirmative procedure 
exceptions to what is plainly intended to be a provision otherwise requiring negative 
procedure.  Incidentally, subsection (6) is in practical terms no longer operable as it 
was linked to a statement given under the now repealed section 5(3) of the 1967 Act. 
  
The new section 20(5) approval procedure purportedly created by SI 1999/1820 (in 
addition to the affirmative procedure exceptions) is not one used in Acts of the 
Scottish Parliament or Westminster Acts where affirmative type procedure applies.  
There is no reference to a requirement for the instrument to be laid, whether or not in 
draft, nor any reference to any period of time during which the instrument must be 
approved after making.  The purported approval requirement is not, either on its own 
terms or by virtue of ILRA, a pre-condition to the making of an instrument of the type 
in view. 
 
It is also worth noting that no policy statement or other evidence has been found to 
suggest that a change of procedure in section 20(5) was intended or was considered 
necessary or expedient as a consequence of devolution. 
 
For those reasons, it is considered evident that the words “or annulment” ought to 
have appeared after the second appearance of “approval” in section 22A(11)(b). The 
inclusion of those words has the effect of retaining the existing procedures in section 
20(5), to be undertaken in the Scottish Parliament rather than at Westminster.  The 
Scottish Government considers that to meaningfully interpret the provisions it is 
necessary to read “or annulment” into section 22A(11)(b), so that the section reads 
as follows: “any reference to the approval or annulment of an instrument by 
resolution of each or either House of Parliament shall be construed as a reference to 
approval or annulment of the instrument by resolution of the Scottish Parliament”.  
This approach gives meaning to a provision that would otherwise fail to achieve its 
intended purpose of continuing the application of the section 20(5) negative 
procedure subject to limited affirmative procedure exceptions and would also fail to 
create a meaningful and recognisable affirmative/approval procedure for instruments 
of the type in view.  The Scottish Government considers that the negative procedure 
applies to this instrument. 
 
The Scottish Government is grateful to the Committee for drawing its attention to this 
issue with section 22A(11)(b) and intends to look for an early opportunity to 
expressly clarify the parliamentary procedure that applies to instruments laid under 
section 20(5) of the 1967 Act. 
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